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Disclosure: Overview  

 A vast topic! 

 What is disclosure? 

 Why documents are really important 

 How it works in practice: 

 The request for records 

 Letter of Claim 

 Litigation 

 Other cases (dead patients, SUIs, clinical trials) 



What is disclosure?  

  Disclosure: 

 

 “The action of making new or secret information 

 known”  (OED) 

 “A party discloses a document by stating that the 

 document exists or has existed” (CPR, r.31.2) 

  

 Applies to any document which might help or 

 hinder any party’s case.  

 



Legal proceedings  
 

 For our purposes, a compensation claim, the process 

for which being: 

 Letter of Claim 

 Letter of Response 

 Proceedings served 

 Directions order [disclosure, then exchange other 

evidence] 

 Trial 

 

  





Why are documents important? 

 Cases turn on them. E.g. Turner v Carver (2016): 

 Claimant has breast implants (515cc) but wants larger 

ones. 

 She agrees to have 685cc implants, but later changes 

her mind.  

 Manuscript note shows: 

 565  (10%) 

 605  (17.5%) 

 645   --- (25%) 

 685   ---  *   (33%) 

  



  Hiding documents  

 

 

 

 

 

 

 

 

 

People try. People fail.  

 

 



Disclosure stage 1: Request for 

Records 
 Data Protection Act 1998 provides the overarching 

framework. 

 Request almost always in writing 

 Fees payable by requester - Data Protection (Subject 

Access) (Fees and Miscellaneous Provisions) 

Regulations 2000 

 £10 for electronic records 

 £50 for others 

 These are maximum fees  



Disclosure stage 1 

 40 days to comply (Data Protection Act), DoH prefers 

21 days 

 Data Protection (Subject Access Modification) (Health) 

Order 2000. Can limit or deny access  

 may cause serious physical or mental harm to any 

person  

 access would disclose information relating to a third 

party (unless TP gives consent, or TP is a health 

prof who has contributed to records, or reasonable 

to disclose without consent) 

 



Disclosure stage 1: in practice 

 Patient (Hector, 60 y/o) is on a cruise.  

 A few days ago he had a funny turn while on ship.  

 A few days before that he'd had another funny turn in 

that his arm went numb for half an hour and he had a 

little bit of difficulty speaking.  

 Phones his GP from the ship. She says come in when 

you can. Brief conversation only. Hector only describes 

the latter incident, not the former.  

 In fact he stays on the cruise for another week. He 

disembarks and suffers a stroke.  

 About 3 months later he requests his records.  

  

 



Disclosure stage 1: in practice 

 

 The request for records is your trigger to ensure that 

you can access and retain all relevant documents.   



Disclosure stage 2: Letter of Claim 

 Hector’s solicitors write. The funny turns were transient 

ischaemic attacks. The GP should have spotted this 

during the phone call. If so, urgent medical attention 

would follow and the stroke would have been avoided.  

 You send your representatives: 

 Medical records 

 Policies 

 Comments from the GP (if obtained) 

 No need for Hector’s consent.  



Disclosure stage 2: Letter of Claim 

 You may need to search for more documents as these 

might help your solicitors prepare a Letter of Response 

e.g. 

 Emails 

 Appointment logs 

 Telephone call logs 

 You may also obtain comments from the GP or other 

staff. 



Disclosure stage 3: Court proceedings 

  To recap: 

 Claim Form (and Particulars of Claim) served 

 Defence then prepared 

 Court issues a Directions Order 

 Directions order sets dates for (in sequence) 

 Disclosure 

 Exchange of factual and expert witness evidence 

 Trial 



Disclosure stage 3: Key principles 

 

 If a document tends to support or undermine either 

party’s case it is disclosable. 

 Relevance, relevance, relevance.   

 However, some documents may be privileged from 

disclosure.   



What is privilege?  

Privilege is: 

 Documents created for the dominant purpose of 

litigation: litigation privilege 

 Obtaining legal advice: advice privilege 

 Public Interest Immunity (very rare) e.g. documents 

created for public inquiries. 

Privilege is not: 

 Confidential documents (but these might not be 

relevant) 

 Documents sent to a regulator e.g. GMC, NMC  



Disclosure stage 3: in practice 

 The Court expects you to undertake a reasonable and 

proportionate search for documents which are or have 

been in your control.  

 The extent of the search depends on the claim. 

 For most claims the Defendant’s disclosure would 

consist of medical records and any relevant 

policies 

 Large value/high importance cases may involve a 

more extensive / expensive exercise. 



Disclosure stage 3: in practice 

 The extent and 

results of your search 

are then confirmed in 

a List of Documents.  

 



Disclosure stage 3: in practice 

 List of Documents: Sets out the classes of documents 

searched for e.g. types of electronic documents, 

documents created after a certain date.  

 Lists in Part 1 the documents you are disclosing e.g. 

“Original medical records created by the Defendant” 

 States in Part 2 that there are some documents being 

withheld due to privilege 

 Lists in Part 3 and documents which might be relevant, 

but which are no longer in your control 

 



Disclosure stage 3: in practice 

 Provision of documents: 

 Usually copies are sent 

 Opponent can request to inspect originals (and 

originals may need to be taken to Court if a case 

goes to trial) 

 Inadequate disclosure can lead to further requests 

and/or a Court order  



Disclosure stage 3: ongoing duty 

 Your duty of disclosure persists throughout the course 

of litigation. 

 Return to the case study: 

 Formal legal proceedings have been running now for 

a year. Trial is due to take place in 3m time. GP 

while clearing out her attic finds some day books. 

She used these to make informal notes before typing 

up a note on the PMS. There is a note of her 

discussion with the Claimant.  

 What do we do? 

  



Disclosure stage 3: ongoing duty 

 

 

 

 

 

 

 

          

                                         No!  



Other cases: the dead patient 

 Access to Health Records Act 1990, not the DPA. 

 Person applying must be "the patient's personal 

representative and any person who may have a claim 

arising out of the patient's death" (s.3(1)(f)) 

 What does “claim” mean? 

 Fees/times: 40 days but aim for 21 as per living. £10 

fee to view records, no limit on copying charges but 

must not profit.  



Other cases: the SUI 

 

 Will not usually be privileged  

 But note: 

 A SUI might be irrelevant to a claim (but it probably 

won’t be) 

 Privilege might still apply, at least in part 

 Legal advice 

 Public Interest Immunity (very rarely) 



Other cases: the drug trial 

 What does the patient need to prove? 

 Non-fault scheme –  

 Injury and loss, causal link 

 Medical records 

 If fault is to be proven 

 Everything relevant: policies, emails, safety tests, 

trial design etc etc  




